
T
he most recent federal decision1 
weighing in on the hot-button 
issue of discovery of metadata2 
and documents in their “native 

format,” i.e., “the way it is stored and used 
in the normal course of business,”3 offers 
some simple, common-sense advice on how 
to best achieve that discovery objective:

Ask for it. Up front.
Otherwise, if you ask too late or have 

already received the documents in another 
format, you may be out of luck.

In Autotech Technologies LP v. Automa-
tiondirect.com Inc., No. 05 C 5488, 2008 WL 
902957 (N.D. Ill. April 2, 2008), defendant 
ADC filed a motion to compel Autotech 
to produce an electronic copy of a docu-
ment it had already produced in .PDF and 
paper format. ADC claimed that Autotech’s 
production of this document in non-native 
format was insufficient, because the for-
mats in which Autotech produced the docu-
ment lacked the accompanying, underlying 
metadata, including when the document: 
(1) was created; (2) was modified; and (3) 
was designated confidential. 

ADC, in turn, claimed that it had already 
produced the document in question in 
Microsoft Word format and thus fulfilled 
its discovery obligations. While the docu-
ment appeared to be lacking metadata, a 
chronological list of changes to the docu-
ment could be viewed on the face of the 
document itself, in a section called “Docu-
ment Modification History.”4

As the court explained, Rule 34(b)(2)(E) 
of the Federal Rules of Civil Procedure gov-
erns the production of electronically stored 
information:

(E) Producing the Documents or Elec-
tronically Stored Information. Unless 
otherwise stipulated or ordered by 
the court, these procedures apply to 
producing documents or electronically 
stored information:
(i) A party must produce documents 
as they are kept in the usual course of 
business or must organize and label 
them to correspond to the categories 
in the request;
(ii) If a request does not specify a form for 
producing electronically stored informa-
tion, a party must produce it in a form 
or forms in which it is ordinarily main-
tained or in a reasonably usable form 
or forms; and
(iii) A party need not produce the 
same electronically stored informa-
tion in more than one form. (emphasis 
added).5 

As ADC did not specify the form of produc-
tion it wished, Autotech had the option of 
producing the document in either: (1) the 
form it was ordinarily maintained, or (2) 
a reasonably usable form. 

In the Form Ordinarily Maintained

With respect to Rule 34(b)(2)(E)(ii)’s first 
production option, ADC relied on its own 
unsupported representation that the docu-
ment was converted from Microsoft Word 
to .PDF format, and was thus not produced 
in the form in which it was ordinarily main-
tained. The court found, however, that ADC 
had provided no evidence beyond its own 

uncorroborated statement in a brief, which 
was insufficient to support this argument.6 
Autotech’s own contradictory submissions 
to the court were of no help. Indeed, in 
its proffered declarations, Autotech repre-
sented that the document was saved onto 
a CD-ROM in Microsoft Word format, while 
in its reply brief, Autotech implied that the 
document was converted to .PDF format 
to be moved to the disc.7

In a Reasonably Usable Form

Because it was unclear what format in 
which Autotech actually produced the file, 
the court considered the latter half of Rule 
34(b)(2)(E)(ii), namely, whether hard copy 
or .PDF formats are “reasonably usable 
forms,” and, thus, satisfactory production 
options under that rule. ADC argued that 
the document was not usable, because it 
lacked metadata containing, among other 
things, an electronic history of the docu-
ment. However, the document in ques-
tion was somewhat unique, in that while 
it lacked metadata, it included, in hard copy, 
a history of all changes to the document. 
As such, the court noted that ADC’s real 
problem was that the document in ques-
tion lacked the metadata that is normally 
attendant to any electronic document.8

Not Specifying Metadata Up Front

ADC’s ultimate undoing, as the court 
observed, was that it never initially asked 
for metadata, neither in its discovery 
requests nor in its earlier motions to com-
pel. Compounded with ADC’s receipt of the 
document in question in hard copy and 
.PDF format, the court held that ADC was a 
little late to ask for the document in a third 
format. The court further observed that 
motions to compel production of metadata 
will ordinarily not be granted where a party 
did not make it part of its initial request.9

In closing, the court looked to the prin-
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ciples developed by the Sedona Conference, 
which courts have looked to for guidance 
on emerging or developing discovery 
issues, including electronic discovery and 
metadata production.10 

As the Sedona Conference explained, a 
producing party complies with the require-
ments of Rule 34 where it produces docu-
ments in a format that does not include 
metadata (such as .PDF or .TIF format) 
absent: (1) a specific request for metadata 
(a reasonable basis to conclude the meta-
data was relevant to the claims or defenses 
in the case); and (2) a prior order of court 
based on a showing of need for the meta-
data in conjunction with the particular 
circumstances of the specific case.11

Conclusion

The area of electronic discovery and 
metadata production continues to quickly 
develop and this case is obviously only 
one of many in which courts and counsel 
attempt to parse and reach equitable reso-
lution on these matters. This case, however, 
serves as an important reminder that, in 
discovery, a requesting party is the “master 
of its production requests” and must craft 
and pursue those discovery requests to 
ensure that they are able to get the docu-
ments and information they need to best 
represent their clients.12 As such, best prac-
tices for seeking (and ultimately success-
fully obtaining) metadata include:

• Clearly ask for it in your initial dis-
covery requests. The Autotech court 
and other courts appear to conclude 
that metadata is something that needs 
to be gathered the first time a produc-
ing party reviews and gathers respon-
sive documents for production.13 To 
make the producing party go back to 
the electronic document well a sec-
ond time to harvest metadata would 
be prejudicial and wasteful.
• Carefully consider whether your 
client is willing to shoulder the bur-
den of gathering, processing, and 
producing its own metadata. “Cau-
tion should be exercised in demanding 
that electronically stored information 
be produced in native format with 
metadata intact, as the other party 
may then insist upon the same.”14 Of 
course, nothing in the Federal Rules 
requires reciprocity in production of 
electronically stored information. Even 
if one party produces documents in 
electronic format, the other is free to 
argue that production in electronic 
format is not appropriate “as not rea-
sonably accessible because of undue 
burden or cost.”15 The relative burdens 
of gathering, processing, and producing 
metadata as compared to its benefits 

will often differ based not only on the 
nature of parties themselves, but based 
on the type and relative importance 
of the metadata sought. Nevertheless, 
while courts should not rigidly apply 
an “equivalence” standard and insist 
on reciprocal metadata productions 
without undergoing the analysis con-
templated by Rule 26 and described 
herein, the reciprocal approach may be 
attractive to courts for its simplicity, 
so be forewarned. 
• Be prepared to explain why you need 
it. While metadata is a potentially impor-
tant and useful tool in your discovery and 
litigation arsenal, it is not necessarily 
obtainable simply for the asking. Your 
likelihood of being successful in your 
request will be increased if you can pro-
vide a cogent argument (or arguments) 
as to why it is important in the context 
of your case and why this importance 
outweighs any “burden” arguments the 
producing party may have. In addition, the 

importance of metadata can vary based 
on the type of documents sought. “As a 
general rule of thumb, the more interac-
tive the application, the more important 
the metadata is to understanding the 
application’s output.”16 For example, 
word-processing documents can gener-
ally be understood just by reading them, 
without the need for metadata, although 
certain useful metadata, including draft 
revision histories, author information and 
the like, often render its production vital. 
On the other hand, in “a database applica-
tion where the database is a completely 
undifferentiated mass of tables of data[,] 
[t]he metadata is the key to showing the 
relationships between the data; without 
such metadata, the tables of data would 
have little meaning.”17 Other types of 
documents may fall somewhere between 
these two ends of the spectrum, provid-
ing both a means to understanding the 
document itself in addition to providing a 
wealth of additional, and often illuminat-
ing, background information.

Hopefully these strategic tips will prove 
useful the next time you seek metadata and 
native format documents in your discovery 
requests. As with many things in life, com-

municating in a clear and precise manner 
about what you want, and why you want it, 
can go a long way.
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native format was insufficient, 
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the underlying metadata, 

including when the document 
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